§489.61

Security Act or under regulations in
this chapter.

Participating home health agency
means a ‘“‘home health agency” (HHA),
as that term is defined by section
1861(0) of the Social Security Act, that
also meets the definition of a ‘‘pro-
vider’’ set forth at §400.202 of this chap-
ter.

Rider means a notice issued by a Sur-
ety that a change in the bond has oc-
curred or will occur.

Surety bond means one or more bonds
issued by one or more surety compa-
nies under 31 U.S.C. 9304 to 9308 and 31
CFR parts 223, 224, and 225, provided
the bond otherwise meets the require-
ments of this section.

Unpaid civil money penalty or assess-
ment means a civil money penalty or
assessment imposed by HCFA on an
HHA under Titles XI, XVIII, or XXI of
the Social Security Act, plus accrued
interest, that, after the HHA or Surety
has exhausted all administrative ap-
peals, remains unpaid (because the
civil money penalty or assessment has
not been paid to, or offset or com-
promised by, HCFA) and is not the sub-
ject of a written arrangement, accept-
able to HCFA, for payment by the
HHA. In the event a written arrange-
ment for payment, acceptable to
HCFA, is made, an unpaid civil money
penalty or assessment also means such
civil money penalty or assessment,
plus accrued interest, that remains due
60 days after the HHA'’s default on such
arrangement.

Unpaid claim means a Medicare over-
payment for which the HHA is respon-
sible, plus accrued interest, that, 90
days after the date of the agency’s no-
tice to the HHA of the overpayment,
remains due (because the overpayment
has not been paid to, or recouped or
compromised by, HCFA) and is not the
subject of a written arrangement, ac-
ceptable to HCFA, for payment by the
HHA. In the event a written arrange-
ment for payment, acceptable to
HCFA, is made, an unpaid claim also
means a Medicare overpayment for
which the HHA is responsible, plus ac-
crued interest, that remains due 60
days after the HHA'’s default on such
arrangement.

[63 FR 313, Jan. 5, 1998, as amended at 63 FR
29655, June 1, 1998]
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§489.61 Basic requirement for surety
bonds.

Except as provided in §489.62, each
HHA that is a Medicare participating
HHA, or that seeks to become a Medi-
care participating HHA, must obtain a
surety bond (and furnish to HCFA a
copy of such surety bond) that meets
the requirements of this subpart F and
HCFA'’s instructions.

§489.62 Requirement waived for Gov-
ernment-operated HHAs.

An HHA operated by a Federal,
State, local, or tribal government
agency is deemed to have provided
HCFA with a comparable surety bond
under State law, and HCFA therefore
waives the requirements of this sub-
part with respect to such an HHA if,
during the preceding 5 years the HHA
has—

(a) Not had any unpaid claims or un-
paid civil money penalties or assess-
ments; and

(b) Not had any of its claims referred
by HCFA to the Department of Justice
or the General Accounting Office in ac-
cordance with part 401 of this chapter.

[63 FR 313, Jan. 5, 1998, as amended at 63 FR
29655, June 1, 1998]

§489.63 Parties to the bond.

The surety bond must name the HHA
as Principal, HCFA as Obligee, and the
surety company (and its heirs, execu-
tors, administrators, successors and as-
signees, jointly and severally) as Sur-
ety.

§489.64 Authorized Surety and exclu-
sion of surety companies.

(a) An HHA may obtain a surety bond
required under §489.61 only from an au-
thorized Surety.

(b) An authorized Surety is a surety
company that—

(1) Has been issued a Certificate of
Authority by the U.S. Department of
the Treasury in accordance with 31
U.S.C. 9304 to 9308 and 31 CFR parts 223,
224, and 225 as an acceptable surety on
Federal bonds and the Certificate has
neither expired nor been revoked; and

(2) Has not been determined by HCFA
to be an unauthorized Surety for the
purpose of an HHA obtaining a surety
bond under this section.
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(c) HCFA determines that a surety
company is an unauthorized Surety
under this section—

(1) If, upon request by HCFA, the sur-
ety company fails to furnish timely
confirmation of the issuance of, and
the validity and accuracy of informa-
tion appearing on, a surety bond an
HHA presents to HCFA that shows the
surety company as Surety on the bond;

(2) If, upon presentation by HCFA to
the surety company of a request for
payment on a surety bond and of suffi-
cient evidence to establish the surety
company’s liability on the bond, the
surety company fails to timely pay
HCFA in full the amount requested, up
to the face amount of the bond; or

(3) For other good cause.

(d) Any determination HCFA makes
under paragraph (c) of this section is
effective immediately when notice of
the determination is published in the
FEDERAL REGISTER and remains in ef-
fect until a notice of reinstatement is
published in the FEDERAL REGISTER.

(e) Any determination HCFA makes
under paragraph (c) of this section does
not affect the Surety’s liability under
any surety bond issued by a surety
company to an HHA before notice of
such determination is published in ac-
cordance with paragraph (d) of this sec-
tion.

(f) A determination by HCFA that a
surety company is an unauthorized
Surety under this section is not a de-
barment, suspension, or exclusion for
the purposes of Executive Order No.
12549 (3 CFR, 1986 comp., p. 189).

§489.65 Amount of the bond.

(a) Basic rule. The amount of the sur-
ety bond must be $50,000 or 15 percent
of the Medicare payments made by
HCFA to the HHA in the HHA’s most
recent fiscal year for which a cost re-
port has been accepted by HCFA,
whichever is greater.

(b) Computation of the 15 percent: Par-
ticipating HHA.

The 15 percent is computed as fol-
lows:

(1) For the initial bond—on the basis
of Medicare payments made by HCFA
to the HHA in the HHA’s most recent
fiscal year as shown in the HHA’s most
recent cost report that has been ac-
cepted by HCFA. If the initial bond will
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cover less than a full fiscal year, the
computation of the 15 percent will be
based on the number of months of the
fiscal year that the bond will cover.

(2) For subsequent bonds—on the
basis of Medicare payments made by
HCFA in the most recent fiscal year for
which a cost report has been accepted.
However, if payments in the first six
months of the current fiscal year differ
from such an amount by more than 25
percent, then the amount of the bond is
15 percent of such payments projected
on an annualized basis.

(c) Computation of 15 percent: An HHA
that seeks to become a participating HHA
by obtaining assets or ownership interest.
For an HHA that seeks to become a
participating HHA by purchasing the
assets or the ownership interest of a
participating or formerly participating
HHA, the 15 percent is computed on the
basis of Medicare payments made by
HCFA to the participating or formerly
participating HHA in the most recent
fiscal year that a cost report has been
accepted.

(d) Change of ownership. For an HHA
that undergoes a change of ownership
the 15 percent is computed on the basis
of Medicare payments made by HCFA
to the HHA for the most recently ac-
cepted cost report.

(e) An HHA that seeks to become a par-
ticipating HHA without obtaining assets
or ownership interest. For an HHA that
seeks to become a participating HHA
without purchasing the assets or the
ownership interest of a participating or
formerly participating HHA, the 15 per-
cent computation does not apply.

(f) Exception to the basic rule. If an
HHA’s overpayment in the most re-
cently accepted cost report exceeds 15
percent of annual payments, HCFA
may require the HHA to secure a bond
in an amount up to or equal to the
amount of overpayment, provided the
amount of the bond is not less than
$50,000.

(g) Expiration of the 15 percent provi-
sion. For an annual surety bond, or for
a rider on a continuous surety bond,
that is required to be submitted on or
after June 1, 2005, notwithstanding any
reference in this subpart to 15 percent
as a basis for determining the amount
of the bond, the amount of the bond or
rider, as applicable, must be $50,000 or
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